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Before: WNTERS and WLLIAMF. SM TH, Adm ni strative Patent
Judges, and McKELVEY, Senior Admi nistrative Patent Judge.

McKELVEY, Seni or Adm nistrative Patent Judge.

VEMORANDUM OPI NI ON and ORDER
Deci sion on appeal under 35 U.S.C. § 134

The appeal is froma decision of the Primary Exam ner

rejecting clains 1-10. W affirm

1 Application for patent filed 7 Cctober 1994. Applicants claimpriority under
35 U.S.C. 8§ 119 of German patent application P 43 35 172.7, filed 15 Cctober 1993. The
real party in interest is BASF Aktiengesellschaft.



Appeal 1997-1635
Appl i cation 08/ 319, 667

A Fi ndi ngs of fact
The record supports the follow ng findings by a
pr eponder ance of the evidence.

The cl ai ns

1. The clains on appeal are clains 1-10.

2. Applicants tell us that clains 1-10 stand or
fall together (Appeal Brief, page 3).

3. | ndependent claim1 reads (matter in brackets,

i ndentati on and paragraph nunbering added):

A process for purifying a (nmeth)acrylic acid [i.e.,
an acrylic acid or a nethacrylic acid (specification,
page 1, lines 13-14)] contam nated with al dehydes,

[1] in which a primary amne [i.e., a conpound
containing at |east one |NH, group (specification, page 1,
lines 14-15)] or a salt thereof is added to the
(meth)acrylic acid

[2] and the (nmeth)acrylic acid is separated fromthe
m xturel? by distillation,

[3] wherein, in addition to the added primary ani ne
or its salts, at |least one organic sulfonic acid or one
of its salts is added to the (neth)acrylic acid

2 There is no antecedent in the claimfor "the m xture".
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contam nated with al dehydes, before the treatnent by

distillation.!(3

The invention described in the specification

4. "(Meth)acrylic acid" neans acrylic acid or
met hacrylic acid (specification, page 1, lines 13-14). For
convenience, we wll limt our discussion to nethacrylic acid.
5. Met hacrylic acid can be nade by a catal ytic gas-
phase oxi dation process (specification, page 3, |ines 35-36).

6. Met hacrylic acid produced by the process
contains inpurities including al dehydes (specification, page

2, lines 5-9).

7. The presence of inpurities is often not
desirable (specification, page 2, lines 17-18).
8. A prior art nethod for renoving the inpurities,

particul arly al dehydes, involves mxing (1) inpure nethacrylic
acid containing al dehydes with (2) an am ne foll owed by
distillation (specification, page 2, lines 41-46; see also

Eur opean Patent Application 0 270 999 Al (published 15 June

1988), discussed infra).

3 There is no antecedent in the claimfor "the treatnent by distillation".

- 3 -



Appeal 1997-1635
Appl i cation 08/ 319, 667

9. According to applicants, however, the prior
art process involving use of am nes |eads to undesirable
deposits in distillation colums (specification, page 3,
lines 18-27).

10. Applicants sought to minimze deposits
(specification, page 2, |lines 34-40).

11. Applicants say they acconplish mniml deposits
by use of an organic sulfonic acid and/or a salt thereof along
wi th an am ne.

12. According to applicants, the organic sulfonic acid
"is *** added to the crude (nmeth)acrylic acid before the
treatnment by distillation" (specification, page 4, lines 1-4).

13. Apparently, the organic sulfonic acid is
preferably added shortly before distillation of a mxture
containing nmethacrylic acid, primary am ne and al dehydes
(specification, page 4, lines 13-22).

14. However, applicants also tell us that the
organic sulfonic acid nmay be added before or sinultaneous with
the addition of the primary am ne (specification, page 4,

lines 22-24).
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15. Applicants' specification contains exanpl es*
relied upon to prove unexpected results.

16. Exanple 1° (specification, page 8) describes an
experinment in which only an am ne (am noguani di ne bi carbonat e)
is mxed with a conposition which appears to include inpure
met hacrylic acid foll owed by separation of aldehydes in a
distillation colum. Following distillation, we are told that
a bottomportion of the distillation colum contains
"extensive solid precipitate (russet sludge) necessitating

shutting down the colum after a mere 3 hours.?®

4  Applicants rely on experinental data set out in the specification in support of
the appeal. W |likew se have relied on the data and found it material in rendering our
deci sion. Moreover, in reaching our decision, we have nmade the foll ow ng assunptions:
(1) the data set out in the specification upon which applicants rely is based on actua
experinentation, (2) the data is accurately set out in the specification and (3) the
data is not based on prophetic exanples [see Hoffmann-La Roche, Inc. v. Pronega Corp.
1999 U.S. Dist. LEXIS 19059, Civil Action C93-1748-VRW(N.D. Cal. Dec. 7, 1999)

(Fi ndi ngs of Fact 56-60, 63-66, 69, 105-106, 112, 131 and 136 and Concl usi ons of Law 32
and 35)]. W also have relied on the fact that there is no other data known to
applicants or the real party in interest which (1) would tend to contradict the
experinental data set out in the specification and (2) was not called to our attention
in the brief and/or reply brief on appeal [see 37 CFR § 1.56(bh)(2)].

5 To fully understand Exanple 1, one skilled in the art would have to be an
acconpl i shed patent docunent archeol ogist with considerable talent for "digging" for,
and successfully locating, foreign patent docunents, and if successful in the "dig,"
probably be fluent in German to interpret what had been found. Exanple 1 refers to no
|l ess than four other patent documents, including those identified as (1) EP-B 58 927
(2) EP-B 297 445, (3) EP-A 297 445 and (4) GDR Patent 54,354, all of which may be in the
Ger man | anguage

6 As will become apparent, infra, a case can be made the European Patent
Application 0 271 999 contradicts assertions nmade in applicants' specification.
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17. Upon repeating the process using dodecyl benzene-
sulfonic acid, along with the amne, applicants tell us that
even after 48 hours "there was no solid deposit in the bottont
of the colum.

18. Exanmple 27 is simlar to Exanple 1. The use of
an am ne (agai n am noguani di ne bi carbonate) in conbination
with various organic sulfonic acids is said to reduce the
anount of deposits from 400 ng (sans organic sulfonic acid) to

10 to 70 ny (depending on the organic sulfonic acid used).

The exam ner's rejection

19. The exam ner has rejected clains 1-10 as being
unpat ent abl e under 35 U.S.C. § 103(a) over "Japanese Patent
'438 with or without Applicants' Disclosure of Admtted Prior
art as illustrated by EP-A-270999 and JP-A 117 716/ 75"

(Exam ner's Answer, page 3).

20. Using our own sonewhat amateur archeol ogi cal

skills, we have unearthed what we think is the neaning of:
(1) Japanese Patent ' 438,

(2) EP-A-270999 and

7 The archeology is less conplicated with respect to Exanple 2; it refers to only

two German patent docunents.
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(3) JP-A 117 716/ 75,
none of which are witten in English.

a. We have been able to deci pher but two of
t he docunents given that we have been favored with
translations only of (1) and (2).

b. In the Examner's Answer, a reference is
made to prior art identified as:

"90 48438, Mtsubishi Rayon (Japan), 03-1984."
The "03-1984" woul d appear to straightforwardly translate into
March 1984, both in English and Japanese.

C. We have a copy of PTO Translation No. 00-
2259 in the file wapper, prepared under the direction of the
Scientific Library of the PTO, which in all respects appears
to be translation of "Document No. 03-3646." But, what does
"03-3646" have to do with "90 48438" cited by the exam ner?

d. Buri ed underneath all the inportant papers
inthe file wapper, we | ocated--not w thout sone effort--a
curious one-page abstract attached to Japanese Patent Docunent
59-48438. A copy of the abstract acconpanies this opinion as

Appendi x 1.
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e. The abstract nmakes a reference to what it
calls a PATENT FAMLY. Listed as famly nenbers are the
following two rel atives.

(1) J59048438-A 84.03.19 (8417) (JP) and
(2) J91003646-B 91.01.21 (9107) (JP).

f. Based on our expedition through the record,
we feel nore or less confortable in assumng that "90 48438"
is the sanme as "03-3646", at |east for the purpose of this
appeal. So that--unlike us--the exam ner, applicants and the
public will not have to guess in the future, we attach as
Appendi x 2 a copy of a translation® of Japanese Patent
Appl i cati on Docunent No. 03-3646 which we have consulted in
deci ding this appeal.

g. "EP- A-270999" probably neans European
Pat ent Application 0 270 999 Al, published 15 June 1988. PTO
Transl ati on No. 97-2570, prepared under the direction of the
Scientific Library, (1) appears in the record, (2) is attached
as Appendix 3 and (3) is the docunent which we have consulted

i n deciding the appeal .

8 Applicants also supplied a translation of Japanese Patent Application Docunent
No. 03-3646. The translation supplied by applicants is not verified. Accordingly, we
feel nmore confortable relying on a translation provided by the Scientific Library.
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h. "JP-A 117 716/ 75", which is mentioned in
applicants' specification (page 3, lines 14-16), woul d appear
to be a reference to Japanese Patent Application Docunent
No. 50-117716 bearing a date of 16 Septenber 1975. The only
copy in the record is in Japanese. Accordingly, we have had
no occasion to consider "JP-A 117 716/ 75" in deciding the

appeal .

Japanese Patent Applicati on Docunent No. 03-3646

21. Japanese Patent Application Docunent No. 03-3646
(hereinafter Japan) describes a nmethod for purification of
nmet hacrylic acid obtained by a gas-phase catal ytic oxidation
process using (1) sulfonic acid group-containing conpounds and
(2) primary or secondary am nes (page 2, first paragraph; page
3, third paragraph).

22. According to Japan, it had been known to use
sul foni c acid group-containing conpounds to purify nethacrylic
acid (page 3, second paragraph). In this respect, reference
is made in Japan to yet another Japanese Patent Application
Docunent, identified as Japan Kokai 55-129239.

23. The sul fonic acid group-containing conmpounds
i ncl ude benzenesul fonic acid, p-toluenesul fonic acid and

-9 -
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strongly acidic cation-exchange resins having sulfonic acid
groups (page 4, second full paragraph). Applicants, like
Japan, explicitly describe the use of benzenesul fonic acid and
p-tol uenesul fonic acid (specification, page 4, |lines 40-41).
24. The am ne may be primary or secondary am ne,
i ncludi ng tetranet hyl ene di am ne or pentanet hyl ene di am ne
(page 5, second and third paragraphs). Applicants, like
Japan, explicitly describe the use of tetranethyl ene di am ne
and pent anmet hyl ene di am ne (specification, page 6, lines 6-7).
Both am nes contain primary am no groups ()NH,). For exanpl e,

tetramet hyl ene di am ne has the formul a:

H,NCH,JCH,CH,|CH,NH,.

25. Japan explains the manner for carrying out its
descri bed process (page 6, third paragraph, through page 7,
first paragraph):

The treatnment with both conpounds can be nade in any
order. It is preferable that the nethacrylic acid-
containing matter is treated with one conmpound [i.e., the
sul fur or amne] followed by renoving the residual
conmpounds by distillation, etc., subsequently treated
with the other conpound(s).

* k%

- 10 -
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[1]f the matter is first treated with a strongly acidic
cation-exchange resin at first, it can be treated with a
primary amne *** as it is because the strongly acidic
cation-exchange resin and the treated solution can be
si nply separ at ed.

The treatnment solution thus obtained is purified by
distillation, etc. according to ordinary nethods.

26. Japan contains several exanples. "Actua
Exanpl e 1" (page 7) describes a process of adding a strongly
acidic cation-exchange resin to inpure nethacrylic acid
foll owed by addition of tetraethylene pentam ne [an am ne
whi ch contains both primary and secondary am no groups]
foll owed by distillation.

27. "Actual Exanple 21" (page 12) describes a
process of adding sulfuric acid to an inpure nethacrylic acid
followed by distillation. Thereafter the amne is added and a
second distillation occurs.

28. Differences, if there be any, are discussed in

t he Di scussion portion of this opinion.

B. Di scussi on

1. Scope of applicants' claim1l

We are told in applicants' Appeal Brief (page 4) that

- 11 -
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It must be kept in mnd that the essential feature
of *** [the] clainmed process is the joint presence
of a primary amne *** and an organic sulfonic acid

in the crude (neth)acrylic acid under distillation.

The Federal Crcuit said it best when it gave the
foll ow ng sage advice: "The invention disclosed in *** [the]
witten description my be outstanding in its field, but the

name of the gane is the claim” |In re H niker Co., 150 F.3d

1362, 1369, 47 USPQRd 1523, 1529 (Fed. Cir. 1998), citing

Rich,® Extent of Protection and Interpretation of d ai nms--

Anerican Perspectives, 21 Int' Rev. Indus. Prop. & Copyright
L, 497, 499 (1990)("The U.S. is strictly an exam nation
country and the main purpose of the exam nation, to which
every application is subjected, is to try to nake sure that
what each claimdefines is patentable. To coin a phrase, the

nane of the gane is the clains."

There is nothing in claim1 which requires the "joint"
presence of the sulfonic acid group-containing conpound and
the amine. The claimrequires the sulfonic acid group-

cont ai ni ng conpound to be added to the inpure nmethacrylic acid

® The late Gles Sutherland Rich, Grcuit Judge, U S. Court of Appeals for the
Federal Grcuit.

- 12 -
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"before the treatnment by distillation.” It does not say the
sul foni c acid group-containing conpound nmust be present during
distillation! Nor, contrary to counsel's argunment, does the
sul foni c acid group-containing conpound have to present al ong
with the amne. A cursory dusting of the specification wll
reveal that applicants state that the organic sulfonic acid
may "be added before" the amne. There is nothing in the
speci fication which woul d preclude sequential treatnent

begi nning with the organic sulfonic acid foll owed by
distillation followed by addition of am ne foll owed by a
second distillation. There is nothing in the specification
whi ch requires the organic sulfonic acid to be present when
any anmne is renoved by distillation albeit a preferred nethod
may i nvolve the joint presence of a sulfonic acid and an am ne
at the time of distillation.

We woul d al so note that the | anguage "organic sulfonic
acid" as used in the specification would not appear to excl ude
an organic sulfonic acid ion-exchange resin of the type
descri bed by Japan. "[S]trongly acidic cation-exchange resins
havi ng sul fonic acid groups"” (Japan, page 4, second paragraph)

are organi c sul fonic acids.
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What claim1l1l requires is (1) mxing an organic sulfonic
acid with an inpure methacrylic acid, (2) mxing an amne wth
i mpure nethacrylic acid and (3) distilling the inpure
nmet hacrylic acid with the am ne present (i.e., the am ne, but
not the organic sulfonic acid, nust be separated in the
distillation). Nothing is said in claim21 about the organic
sul fonic acid being separated by distillation "jointly" with
t he am ne.

Counsel's attenpt to limt the scope of claim1l1l to "the
back 40 acres of the farnmt fails upon penetrating anal ysis of
the claim in light of the specification. Regretfully for
applicants, it is manifest that claim1 actually covers the
"whole farm”™ W now turn to the details of the "farni where,
as wll becone apparent bel ow, Japan describes the "farn s"

princi pal crop.

2. Pri ma faci e obvi ousness

Actual Exanple 1 (Japan, page 7) woul d appear to describe
an enbodi ment within the scope of claiml, at |east as we
interpret claiml. Inpure nethacrylic acid is made by gas-
phase catal ytic oxidation. Thereafter, the nethacrylic acid
i s passed through a colum containing a strongly acidic

- 14 -
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cation-exchange resin. W know that the "strongly acidic
cati on-exchange resin"” contains sulfonic acid groups because
Japan describes the use of "strongly acid cation-exchange
resins having sulfonic acid groups" (Japan, page 4, second
par agraph). Accordingly, it can be said that an organic
sulfonic acid is added to the inpure nethacrylic acid.
Thereafter, tetraethyl ene pentamne (an anine with at | east
one primary amno group) is added to the treated nethacrylic
acid followed by distillation.

Actual Exanple 21 (Japan, page 12) describes an
enbodi ment which does not fall precisely within the scope of
claim1l. Concentrated sulfuric acid is added to inpure
met hacrylic acid. Distillation recovers a desired product to
whi ch is added tetraethyl ene pentam ne, followed by another
distillation. The difference between claim 1 and Actual
Exanple 21 is that concentrated sulfuric acid is not an
organi c sulfonic acid. However, on page 4, Japan tells us
that sulfuric acid, benzenesul fonic acid and p-tol uenesul fonic
acid, the latter two being organic sulfonic acids, nmay be used
in the process. One skilled in the art would have no

difficulty finding it entirely obvious to substitute either

- 15 -
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benzenesul fonic acid or p-toluenesulfonic acid for sulfuric
acid in Actual Exanple 21. The use of either benzenesul fonic
acid or p-toluenesulfonic acid in place of sulfuric acid in
Actual Exanmple 21 would anmount to nothing nore than a use of a
known material for its intended purpose in a known environnment
to acconplish an entirely expected result.

The bottomline is that Japan either anticipates or

renders obvious the subject matter of claim1.

3. Rebuttal evi dence

Applicants assert that if one "digs" into their
specification, one will discover a show ng of unexpected
results. Manifestly, evidence of unexpected results is
rel evant in an obviousness inquiry.

The exam ner was not inpressed. Explaining his |ack of
conviction with respect to applicants' show ng, the exam ner
observes that "[t]here is no conparison between the addition
of the two conpounds [, i.e., the organic sulfonic acid and
the amne,] 'one after the other' and/or 'jointly' as argued
[ by applicants] (Exam ner's Answer, page 6). It is true, as
t he exam ner held, that generally the closest prior art nust

be conpared (id.). 1n re Baxter Travenol Lab., 952 F.2d 388,

- 16 -
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392, 21 USPd 1281, 1285 (Fed. G r. 1991) (when unexpected
results are used as evidence of nonobvi ousness, the results
nmust be shown to be unexpected conpared with the cl osest prior

art); In re Merchant, 575 F.2d 865, 869, 197 USPQ 785, 788

(CCPA 1978) (same). It is also true, as noted by the

exam ner, that a show ng of unexpected results nust be
commensurate in scope with the breadth of the clainms. 1n re
Geenfield, 571 F.2d 1185, 1189, 197 USPQ 227, 230 (CCPA 1978)
(showi ng of unexpected results nust be comensurate in scope

with breadth of claim; In re Kulling, 897 F.2d 1147, 1149, 14

USPQ2d 1056, 1058 (Fed. Cir. 1990) (sane).

Here, Japan describes (1) two different nmethods within
the scope of claiml and (2) the use of ami nes different from
those used in applicants' show ng, but within the scope of
claim1. The exam ner nake the observation (Exam ner's
Answer, page 6) that the specification showwing is limted to
the use of two amnes. W have not found a cogent response to
the exam ner's observation. Hence, applicants seek to reap a
crop of unexpected results considerably |arger than what they

have sown in the exanples in the specification
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We agree with the exam ner that the specification show ng
does not conpare the closest prior art and that the showng is
not commensurate in scope with the breadth of claim1. Under
the facts of this case, the show ng, when consi dered together
wi th Japan, does not establish non-obviousness; rather, the

opposite is the case. In re Piasecki, 745 F.2d 1468, 1472,

223 USPQ 785, 788 (Fed. Cir. 1984) (if rebuttal evidence of
adequate wei ght is produced, the holding of prima facie

obvi ousness, being but a |legal inference from previously
uncontradi cted evidence, is dissipated. Regardless of whether
the prima facie case woul d have been characterized as strong
or weak, the exam ner nust consider all of the evidence anew,

citing In re Rinehart, 531 F.2d 1048, 1052, 189 USPQ 143, 147

(CCPA 1976) (facts established by rebuttal evidence nust be
eval uated along with the facts on which a prinma facie case is

based)).

C. O her issues
We nmake the follow ng additional observations in the
event of further prosecution by way of a continuation or

ot herw se.



Appeal 1997-1635
Appl i cation 08/ 319, 667

1
Applicants maintain that | ess deposits are left in the
distillation colum when their process is used. W note,
however, that there is no limtation in the claimconcerning

t he amobunt of deposits.

2.

Lest applicants becone alarnmed that we require too nuch
in aclaim we have no hesitation in saying that an unexpected
result need not necessary appear in the claim

We sinply are hinting that if a deposits Iimtation had
appeared in the claim it would have been easier for
applicants to maintain that their specification showing is
comensurate in scope wwth the breadth of their clains. If a
claimcovers only "a | ow anount of deposits left in the
distillation colum", then enbodinents in the prior art which
describe (explicitly or inherently) |arge anounts of deposits
becone | ess significant in an obviousness analysis. In other
words, there are two ways to deal with an exam ner's
comensurate in scope criticism First, the clai mmy be
limted to require the unexpected result. Second, a show ng
can be presented including a sufficient nunber of exanples so

- 19 -
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that one skilled in the art would concl ude that when the
broadly clainmed invention is practiced, the unexpected result
woul d generally be expected to be obtained. Applicants have

done neither.

3.

Since we have concluded that Japan al one supports the
examner's rejection, we find it unnecessary to reach the
examner's alternative rejection based on Japan conbined with
t he European Patent Application and the other Japanese Patent
Application Docunent. |If there is further prosecution and the
exam ner elects to rely on the other Japanese Patent
Application Docunent, then a translation should appear in the

record before any further appeal is taken to this board.

4.

We earlier noted that Japan refers to Japan Kokai 55-
129239 (page 3). According to Japan, the Kokai describes
purification of nmethacrylic acids with sulfonic acid group-
cont ai ni ng conmpounds. The European Patent Application relied
upon by the exam ner describes the use of am nes for the sane

purpose. A question in need of resolution in future

- 20 -
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prosecution is: In light of the Kokai and the European Patent
Application, is there a basis for a rejection under the

rati onal e of cases such as In re Kerkoven, 626 F.2d 846, 205

USPQ 1069 (CCPA 1980) (it is generally prinma facie obvious to
conmbi ne two conpositions each of which is taught by the prior
art to be useful for the sanme purpose in order to forma third
conposition which is also used for that purpose); In re
Pinten, 459 F.2d 1053, 1055, 173 USPQ 801, 803 (CCPA 1972)

(sane); In re Dial, 326 F.2d 430, 432, 140 USPQ 244, 245 (CCPA

1964) (sane); In re Crockett, 279 F.2d 274, 276, 126 USPQ 186

188 (CCPA 1960) (sane)?

5.

On this record, there is a plausible basis for declining
to give any weight to applicants' specification show ng of
unexpected results. According to applicants' Exanple 1
conparison, use of just an amine resulted in extensive solid
precipitation in the distillation colum. In fact, if we are
to believe applicants, it was so bad that the "plant had to be
shut down after 3 hours.” O course, Exanple 1 contains no

details about the "plant."
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Appl i cants' BASF col | eague, W/I hel m Karl Schropp (the
i nventor named in the European Patent Application which is
al so assigned to BASF) would no doubt be at least mnimlly
di sappointed in the manner in which his coll eagues inpugn the
integrity of the invention he describes in his European Patent
Application. The invention described in the European Patent
Appl i cation sought to overcone a process "during which the
distillation colum *** [becones] rapidly covered with by-
products, so that a flushing of the equipnment is required
after only a few days" (paragraph bridgi ng pages 2-3). Thus,
the invention described in the European Patent Application, at
| east inferentially, would require flushing I ess often than
only a few days. But, even only a few days is nore than the 3
hours nentioned in applicants' Exanple 1.

There may be an expl anation for the apparent
i nconsi stency between the European Patent Application and
applicants' show ng. Maybe the "plant” used to test the
am nes of the European Patent Application was nore "nodern"
than that used by applicants. Neither plant is described in

the record.
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Maybe, inventor Schropp had nore incentive to succeed
than did applicants. |In other words, maybe applicants in
presenting their conparison did not try hard enough to obtain
a result consistent wwth the European Patent Application.

Conpare In re Reid, 179 F.2d 998, 1002, 84 USPQ 478, 481

(1950) (in no way reflecting on the good faith of the makers
of the affidavits *** the failures of experinmenters who have
no interest in succeedi ng should not be accorded great

weight); see also In re Mchalek, 162 F.2d 229, 74 USPQ 107

( CCPA 1947).

In any event, the possible inconsistency between BASF' s
representations in the European Patent Application vis-a-vis
their showing in this application demands sonme attention in

any further prosecution.

D. Deci si on
Upon consi deration of the record, and for the reasons
given, it is
ORDERED t hat the decision of the exam ner rejecting
clainms 1-10 as being unpatentable under 35 U S.C. 8 103 over

Japan is affirned.
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FURTHER ORDERED that it has not been necessary to
consider the examner's additional rejections based on
(1) Japan in conbination with the European
Pat ent Application;
(2) Japan in conbination with the other
Japanese Patent Application Docunent and/or
(3) Japan in conbination with an adm ssion in
appl i cants' specification.

FURTHER ORDERED that if there is further prosecution
of this application or a continuation, the exam ner and
applicants may wi sh to consider the Qther Issues discussed in
t hi s opi ni on.

AFFI RMED.

SHERMAN D. W NTERS, )
Adm ni strative Patent Judge

WLLIAM F. SM TH, BOARD OF

PATENT



Appeal 1997-1635
Appl i cation 08/ 319, 667

AND

| NTERFERENCES

FEMc: yrt

Adm ni strative Patent Judge

)

FRED E. McKELVEY, Seni or
Adm ni strative Patent Judge

N N N N

APPEALS
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cc (via First Class Mail):

KElI L & WVEI NKAUF
1101 Connecti cut Avenue, N W
Washi ngton, D.C. 20036



